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U.S. Immigration Policy: Yesterday and Today

Key issues we will discuss:
Unintended consequences of past law and policy
• Unresolved conflicts in current law and policy
• Perception versus reality of immigration today
•

How Immigration Works Today

Pre-Quiz
1. True or False. For a child born in the New World to be considered a
citizen (or subject of the King) in either England or Spain, both parents
of the child must be English or Spanish citizens, respectively.

How Immigration Works Today

Pre-Quiz
2. In 1882, two important immigration laws were passed. One
dramatically accelerated immigration to the U.S. from ______, while
the other eliminated all immigration from ______.

How Immigration Works Today

Pre-Quiz

3. When was the last major U.S. legislation affecting
immigration signed into law?
• Less than 5 years ago
• Over 10 years ago
• Over 20 years ago

• Over 30 years ago

How Immigration Works Today

Pre-Quiz

4. Who was President when over 400,000 U.S. residents –
including many U.S. citizens – were removed from the U.S.
and deported to Mexico?
• Dwight Eisenhower
• Franklin Roosevelt
• Herbert Hoover
• George W. Bush

How Immigration Works Today

Pre-Quiz
5. The right of U.S. citizenship based on being born in the
United States is provided by:
• Common Law based on Jus Soli (Right of Soil)
• The Naturalization Law of 1802
• The 14th Amendment to the Constitution
• The Immigration Act of 1882

How Immigration Works Today

Pre-Quiz
6. True or False. All Mexican citizens living within the
Gadsden Purchase (including southern Arizona) were offered
automatic U.S. citizenship if they remained in the now-U.S.
territory.
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Early Settlement

New Spain and the Borderlands (1549-1821)
• Immigration Restricted
•

Limited to Spanish subjects and religious
orders authorized by the King

• Naturalization Not Allowed
•

•

Tubac Presidio circa 1774

Only individuals born in Spain
(“Peninsulares”) were considered true
Spaniards
Legal status of non-Peninsularies (“Criollos”)
was uncertain

Early Settlement

English Colonies (1600 - 1789)
• Immigration Encouraged
•

Relatively open and non-regulated
(for Europeans)

•

Immigrant population over 2 million by 1776

•

Predominantly English, but a diversity of
national origins, religions, social classes

• Naturalization Allowed
Colonial New York, mid-1700s

•

As an English subject…

•

…or as a colonial “citizen”

U.S. IMMIGRATION HISTORY

FRONTIER EXPANSION

Irish immigrants Arriving in New York City

Great hunger memorial in Philadelphia

Frontier Expansion (1790-1879)

• Naturalization Law of 1802
•
•

Naturalization limited initially to "free white persons" but later extended to include “persons
of African descent”
No immigration limits, aside from registration and a small fee

• 14th Amendment (1868)
•
•

"All persons born or naturalized in the United States and subject to the jurisdiction thereof are
citizens of the United States.”
Upheld by Supreme Court in 1898 to include everyone regardless of parents' citizenship

Frontier Expansion (1790-1879)

• Treaty of Guadalupe Hidalgo / Gadsden Purchase
Ceded to the United
States after the
Mexican War
Purchased by the
United States from
Mexico

Note: All Mexican citizens in the acquired territories were offered U.S. citizenship
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THE GREAT WAVE

Ellis Island, New York City

The Great Wave (1880-1919)

• Immigration Act of 1882
•

Asserted federal authority over
immigration

•

Established a permanent Office of
Immigration, funded by a $0.50 perperson fee

•

Entry denied to “criminals, lunatics,
idiots, or persons deemed liable to
become a public charge”

New York City Tenement

The Great Wave (1880-1919)

But no “Great Wave” on the West Coast
• Chinese Exclusion Act (1882)

• Japan Gentlemen’s Agreement (1907)

Uncle Sam Kicks Out the Chinaman
(19th century political cartoon)

Angel Island, San Francisco
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THE GREAT PAUSE
“The High Tide of Immigration
– A National Menace”
Political Cartoon, 1903

The Great Pause (1921-1964)

Immigration Act of 1924
•

Restricted immigration from southern and eastern
Europe by establishing a 2% quota by country of
origin, based on 1890 US Census

•

Excluded all Asians and Africans as “non-white,”
but exempted Mexicans and others as “white”

•

First law to distinguish between “immigrant”
(permanent) and “nonimmigrant” (temporary)
visitors

•

Modified in 1929 to make unauthorized border
crossing a crime

“The Only Way to Handle It”
Political Cartoon, 1921

The Great Pause (1921-1964)

Mexican Repatriation (1929-1936)
•

An unconstitutional process with no basis in law

•

At least 400,000 deported, perhaps one-third of all residents of Mexican origin including many US citizens

Political Cartoon
Commemorating Mexican Repatriation
(2003)
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THE PAUSE STARTS TO THAW

Undated photo of the Bracero Program

Displaced Europeans arriving to United States

The Pause Starts to Thaw (1943-1964)

• Exclusion Laws Repealed (1943 – 1946)
•

China now a WWII ally

• Bracero Program (1942-1964)
•
•
•

Driven by unmet demand for US agricultural workers and high rural unemployment in Mexico
Bureaucratic red tape led to extensive use of undocumented workers
Undocumented workers had little choice but to remain in the US and relocate family members

• Displaced Persons Acts / Refugee Relief Act (1948-53)
•

Allowed for expedited immigration for Europeans displaced in the aftermath of WWII
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THE SECOND WAVE

President Johnson signs the Hart – Cellar Act
Ellis Island , 1965

President Carter signs
the Refugee Act of 1980

The Second Wave (1965-2016)

Hart-Cellar Act of 1965
•

National origin quotas replaced by a two-tier system of
immigration preference:
•
•

•

Family-based (“family reunification” / “chain migration”)
Employment-based (“merit”)

Annual immigration caps established and allocated for:
•
•

The Western Hemisphere (North and South America)
The Eastern Hemisphere (Europe, Asia, Africa, Oceania)

•

Immediate relatives of U.S citizens not subject to caps

•

Non-immigrant visa categories created for tourists,
businesspeople, temporary workers, students, etc.

Rep. Emmanuel Celler (D-NY)
Served in Congress 1923 - 1973

The Second Wave (1965-2016)

Refugee Act of 1980
•

Provided a permanent and systematic procedure for
the admission and resettlement of refugees (and
asylees)

•

Created a new definition of refugee based on the UN
Convention and Protocol on the Status of Refugees:
“…any person who is outside his or her country of
residence or nationality, or without nationality, and is
unable or unwilling to return to … that country because
of persecution or a well-founded fear of persecution
on account of race, religion, nationality, membership
in a particular social group, or political opinion.”

•

Annual quota of 55,000 established for refugees,
subject to Presidential discretion

Over 2 million refugees have been
accepted in the United States as a
result of the Refugee Act
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REACTING TO THE SECOND WAVE

President Reagan signs the Immigration
Reform and Control Act of 1986 (IRCA)

President Clinton addresses immigration in 1996
State of the Union message

One of these Presidents signed a bill that provided amnesty to over 3 million immigrants, and
one signed a bill that led to the deportation of over 3 million immigrants – who signed which?

Reacting to the Second Wave (1986-2017)

•IRCA (1986)
•
•

•

Immigration Reform and Control Act
Provided amnesty for approximately 3 million undocumented immigrants
Intensified immigration enforcement and penalties

•Immigration Act of 1990 (IMMACT)
•

•
•
•

Increased total immigration to allow 700,000 immigrants to come to the U.S. per year
Limited family-based immigration to immediate family members
Added new “Diversity Immigrant Visa” ( “Diversity Lottery”) capped at 55,000
annually
Added Temporary Protected Status (TPS) for foreign nationals from countries
affected by armed conflict or natural disaster

Reacting to the Second Wave (1986-2017)

• IIRIRA (1996)
•
•
•
•

Illegal Immigration Reform & Immigrant Responsibility Act
Vastly increased categories of criminal activity (e.g., shoplifting) as grounds for deportation
Allowed for mandatory detention for as much as 2 years
Restricted states from offering in-state tuition to undocumented residents

• Flores Settlement (1997)
•
•

Settlement between U.S. Justice Department and litigants who alleged mistreatment of
unaccompanied minors in detention
Settlement stipulates that all minors in detention — accompanied by parents or not — cannot be
held for more than 20 days

Reacting to the Second Wave (1986-2017)

• DACA (2012)
Executive Order for Deferred Action for Childhood Arrivals
• Applicable to certain undocumented individuals
•

•
•

•

Provides for deferred enforcement of deportation
•

•
•

•

Individuals born after 1980 and living in the U.S. since 2007 with no criminal convictions
Over 700,000 “Dreamers” accepted in the program
Provides for issuance of temporary work permits
Provides for limited travel outside the U.S., mainly for education or business
Renewable every 2 years

Expanded in 2016, but expansion blocked by Federal courts
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IMMIGRATION TODAY

Immigration Today 2017-

DACA Cancellation (2017) / Partial Reinstatement (2021)
Cancelled and then reinstated by Executive Order
• Currently under partial court injunction
•

Existing DACA recipients are allowed to renew their status, but no new applications are
being accepted
• Current legal uncertainty makes it difficult for “dreamers” to effectively participate in
US society
•

Immigration Today 2017-

Zero-Tolerance / Family Separation (2018)
• Zero-Tolerance
•
•
•

2018 Attorney General ruling, rescinded in 2021
Illegal entry considered to be an “aggravated felony” subject to mandatory detention
Aggravated by “metering” of lawful entries

• Family Separation
•

•

Made necessary by mandatory detention under “Zero-Tolerance”
Reversed by 2018 Federal injunction

Immigration Today 2017-

• Restricted Asylum Criteria (2018)
• 2018 U.S. Attorney General Decision

• Decision denied asylum for persons suffering from domestic abuse or gang

violence
• Possible conflict with UN refugee definition within the 1980 Refugee Act
• Decision reversed by current U.S. Attorney General (2021), but subject to
state litigation

A key question remains unanswered:

What is a “particular social group”?

Immigration Today 2017-

MPP: Migrant Protection Protocols (2019-2021)
• 2019 DHS Administrative Rule
• Requires all potential asylees arriving by land directly from a third country to be returned
to that country and await their final eligibility hearing in the US
• Sometimes referred to as “Remain in Mexico”
• Rescinded in 2021, but currently in litigation
• No injunctive relief has been obtained, so the rule currently stays in effect
• New agreements made with Mexico to assure migrants receive COVID immunization,
completion of cases within 180 days, and inquiries into fears of returning to Mexico

Immigration Today 2017-

• TPS: Temporary Protected Status (2019 - )
Part of 1990 IMMACT
• Supplemented by similar, but non-statutory, programs
•

•
•

•

Granted by the Secretary of Homeland Security for people…
•
•

•

Deferred Enforced Departure
Humanitarian Parole
Arriving or already present in the United States
From countries experiencing armed conflict or environmental disaster

Provides temporary and limited protection
•
•

•

Temporary work permits may be issued
Likely not a path to permanent residency
Requires periodic renewal by DHS

Immigration Today 2017-

• TPS: Temporary Protected Status (2019 - )
•

Current program coverage:
•
•

•

Directly protects 0ver 400,000 people from 14 countries
Indirectly affects over 1,000,000 people in TPS families

The Challenge:
•
•

What will eventually happen to the 1+ million people who live, work, and raise
families, but are only here on a “temporary” basis?
No current options other than continued “temporary” status or eventual
deportation

Immigration Today 2017-

Title 42 (2020 - )
•
•
•
•

Part of 1944 Public Health Service Act
Introduced in 2020 by Trump Admin. And continued by Biden Admin.
Allows for denial of entry for public health reasons
Allows for immediate expulsion or removal of all unauthorized border crossers
• Citizens of Mexico, Honduras, Guatemala, El Salvador may be returned to Mexico
• Citizens of other countries must be returned to their country of citizenship
• Expulsions do not require criminal referral under previous “Zero-Tolerance” policy

➢ Title 42 has led to the immediate expulsion of over 1.7 million border crossers.
➢ Because “Zero-Tolerance” criminal referral is not required, immigrants may
attempt to cross multiple times

Immigration Today 2017-

• Mayorkas / Doyle Memos (2021- 2022 )
Seek to address 2018 “Zero Tolerance” and restricted asylum policies
• Encourage ICE attorneys to exercise prosecutorial discretion due to
limited government resources
• Establish priorities for detention and expulsion
•

High priority for potential threats to national security and public safety
• Low priority for victims of crime, violence, trafficking
•

Immigration Today 2017-

Other Challenges
• Other unusual immigration requirements
•
•
•

“Public charge” requirements
Health Insurance requirements
Additional work visa requirements

• Staffing and procedural delays
•
•

“Extreme vetting,” “No blank space” policy
“Metering” at the border

• No “catch-up” for unused visa quotas

Immigration Today 2017-

The Overriding Challenge: Uncertainty & Volatility
• Millions of people living their lives in limbo
•

•
•

DACA recipients
TPS recipients
Deferrals for people awaiting immigration court hearings

• Over-reliance on executive actions that can be rescinded or

changed with little notice
• Ongoing and seemingly endless litigation
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